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ACTS OF WAR IN A NEUTRAL COUNTRY 
AS BEING OR NOT UNDER ITS CRIM- 
INAL STATUTES. 


In Horn v. Mitchell, 232 Fed. 819, 


_the court held that it was no defetse to a 


charge of carrying explosives in a vehicle 
of a common carrier, that accused was an 
officer in the army of a foreign country 
engaged in war and that the explosives 
were being carried for the purpose of be- 
ing used in an act of war in enemy terri- 
tory, and not in the country where they 
were being carried. 


The facts of this case relate to the ac- 
cused carrying explosives in a passenget 
car from this country to Canada for the 
alleged purpose of blowing up an interna- 
tional bridge in the Dominion of Canada, 
and accused in his petition for habeas cor- 
pus alleged the existence of a state of war 
between Germany and Great Iiritain and 
that the charge was inseparably connected 
with the destruction of said bridge as an 
act of war in a colony of Great Britain, all 
of which was done under petitioner’s 
“right, title, authority, privilege, protection 
and exemption claimed under his commis- 
sion as an officer” of the German army. 


The court points out that the petition 
does not set forth sufficient facts to show 
that petitioner’s government definitely au- 
thorized the doing of what he was accused 
of doing in a neutral country, and especially 
it does not cover the “violation of the laws 
of a neutral nation in a matter having so 
remote a relation to the proximate act of 
exploding an explosive substance in hostile 
territory.” 

It seems to be admitted here, however. 
that had there been specific authorization 
of the act by the Emperor of Germany, the 
petitioner could not have been prosecuted 
but his offense would come under interna- 
tional law. It was said that petitioner 





“fails to show that the acts for which he 
is indicted were done under compulsion oF 
command of his sovereign.” 

The court seems averse to deciding 
whether a foreign sovereign engaged in 
war with another foreign sovereign could 
release his subjects from acts in a neutral 
nation which otherwise would expose those 
subjects to ordinary indictment. It is said 
“that an individual forming part of a pub- 
lic force and acting under authority of his 
government, is not to be held answerable as 
a private trespasser or malefactor is a prin 
ciple of public law sanctioned by the usage: 
of all civilized nations.” But does this 
take from an accredited officer of a force 
such responsibility as is mentioned, when 
in a neutral nation his government. directs 
certain acts to be done, which ordinarily 
would subject him to individual prosecu- 
tion? The court says the exemption “is on 
the ground that his acts are to be dealt 
with between nations under the law of na- 
tions.” 

It would appear, then, that the only rea- 
son for a declaration of war is to make 
certain, that which otherwise would 
have to be established by other evidence. 
Suppose that an act were not previously 
directed by the sovereign of a subject in a 
neutral country, would international law 
take into cognizance its ratification after- 
wards? 





NOTES OF IMPORTANT DECISIONS 





STATUTES OF LIMITATION—UNDIS- 
CLOSED PRINCIPAL.—In Gibson vy. Jensen, 
158 Pac. 426, the Supreme Court of Utah holds 
that when an action against an agent for his 
fraud is barred, so also is it barred against 
his undisclosed principal unless the identity 
of the latter has been fraudulently con- 
cealed. 

Whatever may be thought of this as a correct 
principle, it would appear that, if the agent of 
an undisclosed principal, perpetrates a fraud 
the strong presumption ought to be that, if his 
principal remains in the background, then he 
purposely conceals himself. But suppose the 
agent acting fraudulently but nevertheless in 
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a manner so connected with the business of 
his agency as to bind his principal, the pre- 
sumption of designed concealment equally ob- 
tains, and, if the concealment is designed, why 
is this not fraudulent concealment? 

The court recites things showing that what- 
ever the plaintiff might have wished to know 
about the principal in this transaction, the rec- 
ords of the corporation principal were open to 
it, but what does this amount to, unless ‘there 
was some hint or suggestion to put plaintiif 
on search for information? 





DIVORCE — INSANE DEFENDANT. — In 
Lewis v. Lewis, 158 Pac. 368, the Supreme 
Court of Oklahoma rules that insanity of de- 
fendant at the time suit for divorce is brought 
or judgment is asked for is no defense as 
against acts committed before the defendant 
became insane, and such insanity does not pre- 
vent an award for alimony. 

This ruling appears to be in accord with gen- 
eral holding. Thus the court cites Bishop on 
Marriage and Divorce, § 518, which says: 

“Both in reason and by authority insanity 
may excuse an act otherwise unlawful, but 
where it does not, it is no defense against the 
injured person’s claim for redress to deny the 
law’s justice to the sane one because of the 
other’s insanity as this would be to cast in part 
on the former the burden God had laid wholly 
on the latter. Divorce where there is no cause 
for it is the plaintiff’s right. If the defendant 
were sane he could not prévent it; he has no 
election. Therefore, it is not otherwise when 
he is insane.” 

The difficulty about reasoning of this kind 
is that it overlooks the fact that divorce is 
purely statutory and in many of the grounds 
for divorce, as for example, habitual drunken 
ness, the reason for its being allowed is pro- 
tection to the injured spouse against the future. 
Admitting that for acts committed by an insane 
there may be no divorce, how may a plaintiff 
claim divorce for such a course after insanity 
has supervened? 

Also, the res in divorce exists as to two resi- 
dents, and as it is necessary specifically to pro- 
vide by statute how a divorce may be secured 
from a non-resident defendant, why should not 
statute have to provide specifically as to an in- 
sane resident against whom suit is brought? 
It scarcely may be thought that an insane 
plaintiff might sue; and the right that is in one 
spouse should be correlative in the other. 

As to the remark about God’s visitation cn 
one to be borne by him or her alone, this 
seems something like a derogation from the 
higher idca of matrimony. 





PREVENTING LEGISLATION AND 
LITIGATION. 





Some years ago a physician surprised his 
professional brethren by presenting to a lay 
audience some highly technical aspects of 
the science of medicine. It proved helpful 
to his hearers by banishing a great deal of 
mystery conjured by ignorance and by for- 
tifying them against imposition. It proved 
helpful to his profession by demonstrating 
that “no science however difficult to attain 
has any mystery in its farthest researches 
or in its remotest principles,” that the only 
lasting thing in the world is that which 
will stand the acid test of common sense. 

So, the hope of successful 
lies in a popular understanding by the 
people of its genius and the spirit of the 
Judicial Department. Commenced at the 
mother’s knee this education should be con- 
cluded at the grave. A guarantee against 
the wiles of self seeking opportunists and 
their expediencies is a practical apprecia- 
tion of the intentions of the founders of the 
government. That is all that America 
needs to assure the best results from gov- 
ernment and a popular contentment. When 
the public undergoes the conviction that it 
is the sick body politic that needs law just 
as it is the sick man that needs medicine, we 
will have gone a long way towards pre- 
venting both litigation and legislation’ by 
adopting measures of prevention. That 
principle has become the genius of the med- 
ical science and it is applicable to juri§pru- 
dence. In this scientific effort the business 
man must turn for guidance to his lawyer 
and not to the self seeking politician. Poli- 
tics have no respectable place in the admin- 
istration of justice. 


government 


Mr. Madison said nearly a century and 
a half ago that “if a government be ever 
adopted in America, it must result from a 
fortunate coincidence of leading opinions 
and a general confidence of the people in 


those who recommend it.’ Dean Roscoe 


(1) Mad. Pap. 663. 
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Pound, of Harvard, said a few weeks ago,” 
“The lawyers of to-morrow must master the 
social sciences, must receive and grasp the 
ideas developed by business men and must 
show them how to systematize and legalize 
them.” 


The Patriots Feared Legislative Oppres- 
sion—May I be permitted to say, right in 
the beginning, that the trouble has been 
that both lawyers and laymen have been 
too prone to look upon the organization and 
operation of the courts as a public and po- 
litical matter in which they were not pri- 
vately concerned. In a layman this is a 
great wrong; in a lawyer it is a crime, for, 
as we shall see, under the division of gov- 
ernmental power the judges and lawyers 
are the sole protectors and defenders of the 
Judicial Department. The sacred Virginia 
Bill of Rights is authority for the opinion 
that citizens, upon becoming legislators, 
undergo such a psychological change, that 
they “should be returned at stated periods 
to the body of the people from which they 
came to prevent them from becoming op- 
pressive.” So, any word of complaint ut- 
tered to-day is in vindication of a funda- 
mental principle. Thus it is that Congress 
and the Legislatures have silently and with 
the purest intention trespassed upon the 
sacred powers of the Judicial Department 
until the procedure and practice of Ameri- 
can courts have admittedly become a dis- 
grace to our civilization, a burden upon 
commerce and a menace to successful gov- 
ernment. Obviotisly, it is a department 
whose operation calls for the highest train- 
ing and expert knowledge and science. 


Some Dark Days Passed—It seemed a 
few years ago to many wise and thought- 
ful men without regard to their political 
inclinations, for there are no politics in the 
work of modernizing the courts, that the 
sun of the Judicial Department of govern- 
ment had become a puzzle as to direction. 
Strange expediencies, like the recall of 
judges and of judicial opinions, were but 


(2) W. Va. Add. 





symptoms of obvious governmental trou- 
bles of operation which were beyond the 
diagnosis of the general public and _ the 
politicians. 

The Same Spirit Needed To-day—And, 
let me say that the character and spirit re- 
quired to preserve the inherited structure 
of government must not be far inferior to 
that which conceived and made it. Govern- 
ment like water cannot rise higher than its 
source. Failure meant to the Constitution 
makers a physical death with the halo of 
martyrdom ; it means to us a spiritual death 
with the disgrace of unworthiness. Let it 
sink into your hearts that the scientific im- 
provement of the Judicial Department of 
government and the maintenance of its high 
standards is not alone an economic meas- 
ure, but one involving liberty and even life 
itself. It is to the nation what the heart 
is to the body. If you have a doubt of 
that, look upon Mexico as a present example 
of what the failure of the courts mean. 

The Business Man's Constitution—Now, 
Lord Bacon tells us that, “States are great. 
engines moving slowly.” So, in the struc- 
ture of the federal government our fore- 
fathers entrusted to posterity for operation 
a new and experimental engine, but con- 
structed upon scientific principles. There 
had been nothing like it in the history of 
the world. In their wisdom they provided 
against the vagaries, restlessness and un- 
bridled spirits of mankind by carefully 
evolving and preparing a body of correlated, 
scientific rules and regulations by which it 
should be operated, that its structure might 
be safe from legislative change. To a busi- 
ness man that is what the Constitution of 
the United States means, whatever other 
use may be made of it. 


Improper Application Means Bad Gov- 
ernment—Unsatisfactory juridicial condi- 
tions, therefore, are not necessarily the sign 
of a bad structure, or even incompetent 
officials, but are symptoms of unscientific 
operation. Let us apply that thought. The 
Legislative Department, true to the pre- 
diction and fears of the fathers, is trying 
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to manage and to direct the skilled men in 
the Judicial Department just how they 
shall do things instead of merely what they 
shall do. Those two words “how” and 
“what” often spell success or failure. The 
courts, therefore are on a level with the 
legislative and not of the judicial depart- 
ment. When an automaton is made of a 
man, sawdust might as well be substituted 
for brains. 


Prevention by Commissions Commended 
—We need, also, on the bench, a recrudes- 
cence of John Marshall with his broad, 


fearless, statesmanlike, judicial interpreta-. 


tion of the laws wherein was left small ne- 
cessity for statutes. You must depend more 
on the courts and less on statutes. That 
policy made and saved the structure of the 
government and it ought to preserve it. 
However, until it can be had, and it is a 
matter of education, the nearest thing to 
it is believed to be a scientific commission 
regulation which is far superior to regula- 
tion by a mass of rigid statutes. We shall 
presently discuss this thought. 


The theme underlying the whole scheme 
of government is that the practical opera- 
tion of the big structure would require the 
personal direction and _ supervision of 
trained and experienced minds. Like every 
inanimate thing the injection of the human 
element is necessary to create motion and 
to give it life and the result of the effort is 
measured by the quantity, character and 
efficiency of this human element. The finest 
engine ever made would prove a failure in 
incompetent or indifferent hands or if not 
constantly kept in a state of efficiency. Now, 
how did the founders go about it? 


The Three Divisions of Government— 
The founders provided for and inspired 
expert service by dividing all government 
into three parts—the “executive,” the “leg- 
islative” and the “judicial.” The powers 
and duties of each of these departments 
were, of course, definitely fixed in the Con- 
stitution. It has been seen that a scrupu- 





lous observance of this careful division of 
power is a condition precedent to success- 
ful government, but it is well to quote Mon- 
tesquieu, a great French political scientist, 
whose writings largely influenced the Con- 
stitution .makers, and whose doctrines are 
accepted by every shade of respectable 
American politics. Said he: 


“There is no liberty if the judiciary pow- 
er be not separated from the legislative 
and executive. There would be an 
end of everything were the same men or 
the same body, whether of the nobles or of 
the people, to exercise those three powers, 
that of enacting law, that of executing the 
public resolutions and of trying the causes 
of individuals.” 

The Principle Practically Illustrated— 
Let me translate that thought into the lan- 
guage of business. How long would a big 
factor maintain its efficiency if, indeed, it 
continued at all, if the engine room men 
undertook to direct the operators of the 
machines, or the board of directors under- 
took to define the exact action of ali the 
skilled employes? In fact. what need would 
there be for skilled employes at all? Now, 
applying this principle to the entire ma- 
chinery of government, we find the Legis- 
lative Department, through the medium of 
hundreds of statutes, not only operating 
the courts but actually defining human con- 
duct itself. We are living in an age of stat- 
utory morals when the eyes of the con- 
science that guided the course of the fath- 
ers stand a chance of growing dim from 
lack of use. 


The Result of Legislative Invasion of 
the Judicial Department—The result is that 
the judges and lawyers have been blamed 
for wrongs that they had no power to pre- 
vent, being bound by Congress in statu- 
tory hoops of steel. There has come to pass 
the invasion of the Judicial Department 
feared by all the makers of the Constitu- 
tion and the Virginia Bill of Rights. The 
obvious end will be the destruction of the 
independence of the courts, “the greatest 
curse,” said John Marshall, “that could be- 
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fall a sinful and ungrateful people.” It 
need not be told to practical men that the 
power to regulate the manner of doing a 
thing is the power to fix the result. 


Some Fears of the Fathers as to Legis- 
lative Encroachment—Now, \Villiam Penn 
told his people that it was well for them to 
“see with their own eyes and to hear with 
their own ears.” So, concerning this seri- 
ous charge, let us for a moment do that. 
Alexander Hamilton® said: 


“The complete independence of the 
courts of justice is peculiarly essential in a 
limited Constitution. By a limited Con- 
stitution, I understand one which contains 
certain specified exceptions to the legisla- 
tive authority. Limitations of this 
kind can be preserved in practice in no 
other way than through the medium of the 
courts of justice. Without this, all 
the reservations of particular rights or 
privileges would amount to nothing... . 
Nor does this conclusion by any means sup- 
pose a superiority of the Judicial over the 
Legislative power. It only supposes that 
the power of the people is superior to 
both.” 

The Virginia Bill of Rights declares 
“That the legislative and executive powers 
of the state should be separate from the 
judiciary; and that “the members of the 
first two may be restrained from oppression 
by feeling and participating in the burdens 
of the people they should, at fixed periods, 
be reduced to private station and return 
into that body from which they were origi- 
nally taken.” Now, on the other hand, con- 
sider how they felt about the courts! It 
will be seen that they trusted the courts; 
that they recommended life tenure for 
judges. Mr. Madison said “if the govern- 
ment ever falls it will be the result of legis- 
lative encroachment upon the judicial de- 
partment.” Gouverneur Morris pointed to 
the Ephori at Sparta that became absolute 
and that destroyed the bravest race of peo- 
ple that ever lived. Thomas Jefferson is 
the accepted tribune of the people, so let us 


(3) Fed. Art. 78. 





hear his views in a letter written December 
23, 1791. Said he: 

“Render the Judiciary respectable by 
every possible means, to-wit, firm tenure in 
office, competent salaries and reduction of 
their numbers. . . . This branch of the 
government will have the weight of the con- 
flict on their hands because they will be the 
last appeal of reason.” 

Again in a letter written March 15, 1789, 
he said: : 

“In the arguments in favor of a declara- 
tion of rights, you omit one which has 
great weight with me; the legal check which 
it puts into the hands of the judiciary. This 
is a body, which if rendered independent, 
and kept strictly to their own department, 
merits great confidence for their learning 
and integrity.” 

Again, in July, 1776, he wrote: 

“The dignity and stability of government 
in all its branches, the morals of the people 
and every blessing of society depend so 
much upon an upright and skillful admin- 
istration of justice that the judicial power 
ought to be distinct from both the legisla- 
tive and executive, and independent of 
both, so that it may be a check upon both.” 

The Bar Association’s Program—The 
whole program, as we have seen is em- 
braced in the one principle of an equable 
division of governmental power; that 
solved, the whole problem is solved, for 
then, and not until then, can the full bene- 
fits of the structure of government be had. 
And that is all the trouble with the courts. 
Now, to be concrete, the first and vital 
question is the procedure—the machinery— 
of the courts; the second is the personnel 
—the judge—and the third is a scientific 
supervision of its operation. 


With one mind the lawyers fixed upon 
the Supreme Court of the United States 
as the suitable central agency with the help 
of suggestions from judges and lawyers to 
prepare and put into effect a simple, corre- 
lated, scientific system of rules for the 
guidance of the trial courts to take the place 
of the present confljcting, unrelated statu- 
tory federal practice prepared by Congress. 
What are some of its merits? Such a sys- 
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tem would embrace the patriotic, unsel- 
fish, united efforts of the entire bench and 
bar; it would reflect the wisdom of the ac- 
tive legal profession and law teachers and 
their sustained attention; it would be free 
from the curse of political bias and the 
handicap of expediency. Furthermore, it 
means that commerce, for whose use the 
courts were largely established, would ob- 
tain the full benefit of the advice of their 
lawyers in the conduct of the courts. That 
practical thought alone will be sufficiently 
persuasive to the business mind. It is 
clear that a statute concerning procedure 
is just as binding as a statute concerning 
a substantive right and the lawyer is sworn 
to uphold both. He is forced to pick flaws 
and thereby retard justice. That is one of 
the most wicked inventions ever conceived 
by Congress and Legislatures to curse the 
ethics and moral standards of a helpless 
bench and bar. 


Courts Produce Less Than a Fifty Per 
Cent Result—Let me translate this into fig- 
ures. During a selected period of three 
months the product of all the appellate 
courts was analyzed. The total result was 
the trial of 5,927 cases in which were in- 
volved 22,986 points. Of these, 10,727 
were on the substantive law, while 12,259 
were on points of practice. That is, 53.32 
per cent of the points considered, or over 
one-half, never touches the question of the 
merits of the case for which the litigation 
was instituted, but were wasted in useless 
wrangling over technicalities of procedure 
and practice. 


Virginia Has Set an Example — When 
my own state of Virginia finally permitted 
it to sink into her sacred head that 56.1 
per cent of the time of her courts and the 
money of her people were being wasted, the 
people told her legislature last winter to 
wipe the miserable thing, called common 
law practice, from her books forever and it 
was unanimously done. May it be said 
that what Virginia did every state in. this 
union should do, for this system of rules 
will embrace all the merits of both the com- 





mon law and the statutory code procedure 
without any of their vices. 


The Definite Legislation Needed—Now 
the program for achieving this much need- 
ed result is the enactment by Congress and 
by each of the states of a simple statute, al- 
ready unanimously endorsed by the Na- 
tional Association of Credit Men, by the 
American Bar Association, forty-five State 
Bar Associations, and nearly every impor- 
tant civic, commercial and legal organiza- 
tion. The bar is entitled to know that al- 
though the Judiciary Committee of the 
House of Representatives under Chairman 
Edwin Y. Webb, unanimously recommend- 
ed the bill it has been held for three years 
in the Senate Judiciary Committee by cer- 
tain senators. 


Uniformity of Law and Procedure— 
Now, let us look for some other obvious 
benefits. The system of rules so prepared 
manifestly will recommend itself to the’ sev- 
eral states and, thereby, interstate uniform- 
ity in procedure will be established. Uni- 
formity of decision by the courts will 
eventually follow as a natural sequence, if, 
indeed, it be not brought about by the an- 
nual interstate Conference of Judges, an- 
other direct outcome of the American Bar 
Association’s campaign. It will increase 
confidence, in judges and lawyers to de- 
scribe this historic organization, for it is 
one of the miracles of this generation. In 
spite of the densest pessimism in almost all 
quarters, it was organized three years ago 
and is composed of the chief justice of 
each state and the senior circuit judge of 
each federal circuit or their representative. 
Its object is to prevent that conflict of ju- 
dicial opinions that interprets the same 
law in as many ways as there are state 
courts, and which has proved so inconveni- 
ent and costly to commerce. May I be 
permitted to remark that these judges are 
now paying their expenses out of their 
meager salaries and that a business man 
can do no more patriotic act than to induce 
his legislature to appropriate annually $150 
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for this purpose. /t is a small premium to 
pay for insurance against conflicting opin- 
ions. 


What Uniformity Means to State Au- 
tonomy—However advantageous uniform- 
ity may be to men of national business, for 
a great commerce has long since leaped 
over the imaginary political lines separating 
the states, that becomes a negligible quan- 
tity in the light of the profound fundamen- 
tal matter of perpetuating the dual relation, 
fixed by the Founders, between the states 
and the federal government. I venture to 
predict that state rights will be gradually 
absorbed unless the state legislatures suit- 
ably accommodate their local laws to the 
manifest needs of interstate commerce. The 
preservation of state autonomy, we are 
taught by the Founders, means the guaran- 
tee of the true liberty against certain dif- 
ficulties and a possible oppression from 
centralized power. ‘ 


Commission versus Legislative Govern- 
ment—We have seen that the Founders, in 
order to assure independence of action and 
to inspire expert public service, divided the 
government into three departments. Regu- 
lation of operation by scientific, highly 
trained, practical commissions is but an ex- 
tension of that wholesome principle as well 
as an increasing effort of civilization for 
progress, efficiency, centralized responsibil- 
ity and preventien of litigation. It is the 
effort to apply business methods to the 
business of government. The people are 
casting from their vision the veil of mys- 
tery and from the path of progress the 
hollow mockery of form. They are reach- 
ing the state of mind of the poet, who ex- 
claimed: 


“For forms of law let fools contest 
That which is best administered is best.” 


First Important Example of a Commis- 
sion Regulation—There is nothing novel in 
the thought of national government by ex- 
pert commission regulation. Many years 
ago, congress, wearying of an infinite de- 
tail as to which it was in no position to 





deai, sensibly created the Interstate Com- 
merce Commission. ‘Through this agency 
actual, practical and reasonable relief be- 
came possible in all transportation matters, 
without endless and expensive legislation 
and litigation. In effect it is in one, a legis- 
lature, a court and a policeman as to certain 
practical matters. What is the result? In- 
stead of plunging into the courts or run- 
ning to Congress for relief, both the citi- 
zen and the common carrier simply set 
forth their grievance before the commis- 
sion, which grants relief in accordance 
with the true right and common sense. The 
Interstate Commerce Commission does 
things in months that would require of 
Congress as many years and of.the courts 
almost a lifetime and a fortune, if they 
were done at all. 


Federal Trade Commission—One would 
have imagined that this splendid example 
would have inspired a similar regulation of 
interstate corporate activity long before 
abuses so clogged the courts as to become 
a positive menace. Eventually, some gen- 
ius conceived the idea of sending a sort 
of expert trainer and regulator among the 
valuable and useful, but, too often, willful 
creatures of the state legislatures, and the 
states have generously spawned corpora- 
tions. The viewpoint may be illumined by 
comparison. A corporation is very much 
like a horse—very valuable and useful un- 
der control, but a positive menace when vi- 
cious. Now the sensible thing is being done 
of taming and using the horse instead of 
killing and losing him. I venture to pre- 
dict that it may require a few years, but 
far less time than was demanded by the 
Interstate Commerce Commission, for a full 
realization of the usefulness and value of 
the Federal Trade Commission. 


Commission Applied to Judicature—The 
principle of commission in lieu of statu- 
tory, regulation and some sort of scientific 
superintendence must be applied to Ameri- 
can judicature, as in England, in all its 
aspects. The Federal Supreme Court, as 
has been shown, should prepare the sys- 
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tem of scientific correlated rules for the 
operation of the federal courts and the 
Congress should fix their jurisdiction, di- 
rect all fundamental matters and questions 
of permanent procedure and of evidence. 
This is believed to be an equable division 
of power between the judicial and legisla- 
tive departments. Now, while these things 
complete the organization of the structure 
and its operation, we are still left without 
provision for a superintendence of the sa- 
cred work proposed to be performed and 
the maintenance of its efficiency. It is as if 
the board of directors had erected a fac- 
tory and equipped it with machinery, plas- 
tered the walls with printed regulations and 
instructions, employed the necessary labor- 
ers, provided for their compensation, and 
then had gone fishing. Now how may that 
difficulty be met? 


A High Judicial Commission—Profes- 
sor John H. Wigmore says there is needed 
“a chief judicial superintendent.” This is 
also the view of the American Judicature 
Society and other respectable authority. 
Endorsing the principle but venturing to 
extend the agency, it is recommended that 
a high judicial commission shall be created 
by Congress to serve without pay, except 
as to a permanent local secretary, and to be 
composed of ten men, viz: a Justice of the 
Supreme Court of the United States, a 
United States Circuit Judge and a District 
Judge; a State Appellate Judge; the Solici- 
tor General or the Attorney General, two 
law teachers and four active, practicing 
lawyers. There should be bi-monthly meet- 
ings for personal conferences over reports 
and recommendations received and obser- 
vations made during that period. They 
would examine into and receive from 
judges and lawyers reports upon the oper- 
ation and results of all the courts and ob- 
serve inefficiency and delinquencies of all 
sorts. Suggestions in the light of existing 
law for correcting the difficulties would be 
made to the judges and bar associations 
and recommendations for all necessary ad- 
ditional statutes and repeals would be made 





to Congress and the State Legislatures. 
This would likewise meet the congressional 
complaint of confusion and _ uncertainty 
created by the absence of an official au- 
thenticated program, and thereby, another 
important end achieved. 

Another Illustration—Using Professor 
Wigmore’s illustration again, suppose a 
machine and its operator failed five suc- 
cessive times before turning out an accept- 
able product. Would one stand by and the- 
orize about it? Certainly not. One would 
provide a suitable official supervision to 
correct the trouble (whatever it happened 
to be) and the principal thought is that ex- 
perts would be engaged to do it. Indeed, 
it is difficult for a business man to compre- 
hend such a negligent state of unprepared- 
ness in any human effort. But, above and 
beyond these things, manifest to all, the real 
work of the high judicial commission, as in 
England, would be in perfecting American 
judicature along scientific lines. The time 
would come when the legislative department 
would feel obligated to their constituents 
not to pass any legislation concerning judi- 
cature until it had met the approval of the 
high judicial commission, for legislators 
are as anxious as any one for authenticated 
expert advice. In order to avoid politics the 
judges should be selected by the Conference 
of Judges; the teachers by the Association 
of American Law Schools, and the law- 
yers by the American Bar Association. 


What Commissions May Prevent—We 
speak of these commision measures a$ be- 
ing preventative of litigation. They are also 
preventative of legislation. Let me translate 
in figures the need of it. During a period 
of five years, and not including 1914, as 
many as 62,014 public statutes were enact- 
ed. That is an average of about 170 laws 
a day including Sunday. During the last 
session of Congress 700 laws were enacted 
and about 3,000 measures introduced. Es- 
timating that Congress sits approximately 
200 working days, that means about three 
and one-half laws a day actually passed 
and about fifteen to be considered by the 








ase ahs 











VIIM 





VoL. 83 


CENTRAL LAW JOURNAL 117 








legislators. Now, let us translate the crowd- 
ed, overworked condition of the courts into 
figures. During the same period 630 vol- 
umes of law reports were published. In 
one day in 1914, the Supreme Court of the 
United States handed down sufficient opin- 
ions to fill a whole volume. Now, two small 
volumes hold the entire life’s work of the 
great Chief Justice John Marshall. So 
alarming has this become that the Cham- 
ber of Commerce of the state of New York 
and the New York State Bar Association 
have agreed to unite in an effort to reduce 
unnecessary litigation. But, let us return a 
moment to the Supreme Court, for that is 
the most important tribunal on earth. In 
1904, the United States Supreme Court 
opened with a docket of 682 cases. It dis- 
posed of 402, leaving untouched on the 
docket 280. In 1914, it opened with a dock- 
et of 1,063 cases, disposed of 539 and left 
524 untouched. Now, observe that al- 
though in 1914, the court disposed of 139 
more cases than it did in 1904, it found it- 
self 244 cases further behind on its docket. 
That is a serious enough thought, but there 
is a profounder one, now to be mentioned. 
The United States Supreme Court is the 
most deliberate body within the conception 
of the mind of man and requires time for 
mature thought. _ Haste in its affairs is not 
conceivable. But it has its economic side 
as well as commerce and its humanity may 
gradually respond to a public demand for 
dispatch, at the cost of the wisdom that has 
saved and made this government. Observe 
that it handed down 539 cases in one year. 
Now turn on the microscope of analysis. 
Deducting Sundays and Saturdays and a 
thirty day holiday, there are left only about 
231 working days, which means nearly two 
and one-half cases a day. Manifestly, the 
Supreme Court is physically one of the 
hardest worked bodies in America. This 
same condition applies to over half the fed- 
eral court dockets in the country, though 
the latter’s congestion would be corrected 
largely by an assignment of judges to cir- 
cuits where needed and the involuntary re- 





tirement of a few incapacitated ones, as it is 
done in England and as officers are retired 
in the army and navy. If justice deferred, 
is justice denied, here is work for the high 
judicial commission in evolving and making 
recommendations to the Congress and it is 
believed that Congress will welcome the aid 
just as the Secretary of the Navy sought 
the advice of experts in time of stress. 


Distinct Commercial Courts—One of 
Montesquieu’s practical ideas were distinct 
commercial courts. Dividing all litigation 
into two classes, he said: “The affairs of 
commerce are but little susceptible of for- 
malities. They are the actions of a day 
and every day followed by others of the 
same nature. Hence it becomes necessary 
that every day should be decided. It is 
otherwise with those actions of life which 
have a principal influence on futurity but 
rarely happen.”* This principle was ap- 
plied in early England in what Lord Kent 
called courts of piepoudré or piepowder, 
because “justice is there done as speedily 
as dust can fall from the foot.” England 
borrowed this idea from the splendid judi- 
cature of the ancient Jews who held com- 
mercial courts at the gates of their cities 
that all matters of the day might be there 
settled before the departure of witnesses 
and principals. The civil justice courts of 
to-day find their prototype in this history. 
As is done in the city of Norfolk, each local 
Credit Men’s Association should see to the 
preservation and extension of its civil jus- 
tice court and the selection of a high and 
well qualified lawyer on its bench. 


So, it is seen that a scientific and practi- 
cal administration of the department of jus- 
tice cannot be brought about otherwise than 
through the organized efforts of judges and 
lawyers, as was recommended by Mr. Madi- 
son and that they are petitioning to be per- 
mitted to perform their sacred duty. 


Tuomas W. SHELTON. 
Norfolk, Va. 


(4) Spr. Laws, Bk. 20, Ch. 18. 
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WORKMEN’S COMPENSATION — HEARSAY 
EVIDENCE. 





CARROLL v. KNICKERBOCKER ICE CO. 





New York Court of Appeals, July 11, 1916. 





113 N. E. 





Statute providing for workmen’s compensa- 
tion, that commission in conducting hearing 
would not be bound by common law or statu- 
tory rules of evidence, but in investigation 
might conduct its hearing to ascertain the sub- 
stantial rights of parties, does not authorize 
an award dependent altogether on hearsay evi- 
dence. 





CUDDEBACK, J. This is an appeal by the 
Knickerbocker Ice Company from an order af- 
firming the decision and award of the Work- 
men’s Compensation Commission in the matter 
of the claim of Bridget Carroll for compensa- 
tion for the death of her husband, Myles Car- 
roll, which was occasioned, as it is alleged, by 
injuries received while he was in the employ 
of the appellant. The Knickerbocker Ice Com- 
pany is a self-insurer under the Workmen’s 
Compensation Law. The decedent was em- 
ployed by the ice company as driver on an 
ice wagon, and the claim is that he suffered 
an injury on September 22, 1914, while deliver- 
ing ice. The commission made certain findings 
of fact upon which it based an award to the 
claimant. One of such findings of fact is as 
follows: 


On said date, while said Carroll was putting 
ice in the cellar of a saloon at No. 20 East 
Forty-second street, Borough of Manhattan, City 
of New York, the ice tongs slipped and a 300- 
pound cake of ice fell upon him, striking him 
in the abdomen, causing an epigastric hemor- 
rhage and a rigidity of the abdomen. He was 
taken to a hospital, and there developed de- 
lirium tremens and died on the 28th day of 
September, 1914. 

Section 21 of the Workmen’s Compensation 
Law (L. 1914, chap. 41) provides that in any 
proceeding upon a claim for compensation un- 
der the law, “it shall be presumed in the ab- 
sence of substantial evidence to the contrary 
(1) that the claim comes within the provisions 
of this chapter,” etc. There was in this case 
substantial evidence to overcome this statutory 
presumption. A helper on the ice wagon and 
two cooks employed in the saloon where the 
ice was delivered testified before the commis- 
sion that they were present at the time and 
place when it was alleged the plaintiff was 





injured and that they did not see any accident 
whatsoever happen to him, and that they did 
not see any cake of ice fall. The physicians 
who subsequently examined’ the decedent testi- 
fied that there were no bruises, discolorations 
or abrasions on the surface of his body. 


The finding of the commission is based solely 
on the testimony of witnesses who related what 
Carroll told them as to how he was injured. 
Carroll’s wife testified that when he came home 
from his work he told her that he was putting a 
300-pound cake of ice in Daly’s cellar and the 
tongs slipped and the ice came back on him. 
The physician who was called to treat the in- 
jured man at his home, a neighbor who dropped 
in, and the physician at the hospital, where he 
was taken later in the day, testified that he 
made like statements to them. 


The question is presented whether this hear- 
say testimony is sufficient, under the circum- 
stances of the case, to sustain the finding of 
the commission. The decision of the Appellate 
Division, which affirmed the award, was not 
unanimous, and therefore there is open in this 


court the question whether there was any evi-, 


dence to sustain the finding. 


It is a question with text-book writers wheth- 
er the rules of evidence which exclude hearsay 
testimony are wise and well founded or not. It 
is argued by some that though such testimony 
is not supported by an oath, and is not subject to 
the test of cross-examination, it is nevertheless 
valuable. There are some jurisdictions in 
which it has been held that hearsay testimony 
is admissible (Insurance Co. v. Mosley, 75 U. 
S. 397), but the contrary has always been the rule 
of the courts in this state, which have steadfastly 
resisted any innovation in the rule (Daldele v. 
N. Y., C. & H. R. R. R., 95 N. Y. 274). But 
we are not concerned here with any abstract 
question as to the wisdom or lack of wisdom in 
the law which excludes hearsay testimony. 

We have only to consider whether the law 
of this state excluding such testimony has been 
changed in cases coming within the Workmen’s 
Compensation Law by section 68 of that law. 
That section is as follows: 


“Section 68. Technical rules of evidence or 
procedure not required. The commission or a 
commissioner or deputy commissioner in mak- 
ing an investigation or inquiry or conducting 
a hearing shall not be bound by common-law 
or statutory rules of evidence or by technical 
or formal rules of procedure, except as pro- 
vided in this chapter, but may make such in- 
vestigation or inquiry or conduct such hearing 
in such manner as to ascertain the substan- 
tial rights of the parties.” 
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This section has plainly changed the rule of 
evidence in all cases affected by the act. It 
gives the Workmen’s Compensation Commis- 
sion free rein in making its investigations and 
in conducting its hearings and authorizes it tc 
receive and consider not only hearsay testi- 
mony, but any kind of evidence that may 
throw light on a claim pending before it. The 
award of the commission cannot be overturned 
on account of any alleged error in receiving 
evidence. 

This is all true, but, as I read it, section 68, 
as applied to this case, does not make the 
hearsay testimony offered by the claimant suf- 
ficient ground to uphold the award which the 
commission made. That section does not de 
clare the probative force of any evidence, but it 
does declare that the aim and end of the in- 
vestigation by the commission shall be “to as- 
certain the substantial rights of the parties.” 
No matter what latitude the commission may 
give to its inquiry, it must result in a determi- 
nation of the substantial rights of the parties. 
Otherwise the statute becomes grossly unjust 
and a means of oppression. 


The act may be taken to mean that while 
the commission’s inquiry is not limited by the 
common law or statutory rules of evidence, or 
by technical or formal rules of procedure, and 
it may in its discretion accept any evidence 
that is offered, still, in the end there must be 
a residium of legal evidence to support the 
claim before an award can be made. As was 
said by Justice Woodward in his able dissent- 
ing opinion at the Appellate Division: “There 
must be in the record some evidence of a 
sound, competent and recognizedly probative 
character to sustain the findings and award 
made, else the findings and award must in fair. 
ness be set aside by (the) court.” 


It is not necessary to consider in this case 
the constitutional limitations upon the power 
of the legislature to change the rules of evi- 
dence. It is sufficient to say that the intention 
of the legislature, as revealed in the Work- 
men’s Compensation Law, was not so revolu- 
tionary in character as to declare that an 
award can be sustained which is dependent 
altogether on hearsay testimony where the pre. 
sumption created by section 21 of the statute 
is overcome by substantial evidence. 

The only substantial evidence before the 
Workmen’s Compensation Commission was te 
the effect that no cake of ice slipped and struck 
the decedent, and there were no bruises or 
marks upon his body which indicated that he 
had been so injured. The findings to the con- 
trary rest solely on the decedent’s statement 
made at a time when he was confessedly in a 





highly nervous state, which ended in his death 
from delirium tremens. Such hearsay testi- 
mony is no evidence (Matter of Case, 214 N. 
¥. 199). 

It is suggested that the hearsay testimony 
was admissible as part of the res gestae; but 
according to the rules of the courts of this 
state the statements of the injured man in this 
case were not part of the res gestae, but were 
simply narratives of an event past and gone 
(Greener v. General Elec. Co., 209 N. Y. 135). 

Since this appeal was taken the Workmen’s 
Compensation Commission has been supersed- 
ed by the Industrial Commission, but that 
change does not affect any of the questions that 
have been considered. 

I recommend that the order appealed from 
be reversed and the claim for compensation be 
dismissed, with costs against the State Indus- 
trial Commission, and that the question certi- 
fied to this court be answered in the negative. 


Note.—Fixing by Statute the Rule of Evidence 
in Workmen’s Compensation Cases—Along with 
the prevailing opinion, published supra, in the 
instant case, appear two dissenting opinions by 
members of New York Court of Appeals. The 
view of the majority as to the meaning of the 
statute was said to make it unnecessary “to con- 
sider in this case the constitutional limitations 
upon the power of the legislature to change the 
rules of evidence.” Here is something like an 
intimation, that, if a statute went so far as to 
authorize a commission to render judgment 
against another upon what could not reasonably 
be said to amount to any evidence at all, this 
might be deemed opposed to due process of law. 

We have treated the subject of “Hearsay Evi- 
dence in Quasi-Judicial Hearings” in 82 Cent. 
L. J. 118, where a number of cases are referred 
to and discussed. What we will content our- 
selves with here is in excerpting from the dis- 
senting opinions some statements. Judge Sea- 
bury says: “In the face of this statute I think 
there is no justification for rendering the Work- 
men’s Compensation Law subject, by judicial in- 
terpretation, to the technical common-law system 
of evidence. That the common law classification 
of the rules relating to hearsay evidence is far 
from satisfactory is well pointed out in the ex- 
tract from the work of Prof. Thayer, which my 
brother Pound has quoted _ in his (dissenting) 
opinion. The Workmen’s Compensation Law is 
a new step in the field of social legislation. We 
should interpret it in accordance with the spirit 
which called it into existence. Our reverence 
for the traditional rules of our common law 
system should not lead us to restrict it by sub- 
jecting it to the operation of these rules. * * *. 
If the common law had not had woven into it 
by judicial construction the doctrines of assump- 
tion of risk and fellow servant and the doctrine 
of contributory negligence, it is doubtful whether 
the legislation now under consideration would 
have been rendered neecssary. * * * The dis- 
tinction sought to be made between admitting 
such evidence and basing an award upon it seems’ 
to me to be unreasonable. * * * If the Legisla- 
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ture sanctioned the admission of this evidence, it 
follows by necessary implication that it author- 
ized the commission to act upon it.” 

Judge Pound speaks of the law regarding hear- 
say evidence as being “largely a product of the 
jury system,” but when “the hearing is before 
tribunals which adjudicate both on law and fact,” 
the principle back of the old rule is changed, if 
not altogether eliminated. The excerpt above 
referred to from the work of Prof. Thayer is 
that “a true analysis would probably restate the 
law so as to make what we call the rule the ex- 
ception and make our main rule this, namely, 
that whatsoever is relevant is admissible.” 


The terms of the statute are very broad and 
notwithstanding that it pointedly declares that 
the commission is not to be “bound by common- 
law or statutory rules of evidence,” yet the ma- 
jority goes to these rules to ascertain its value. 
To rely on hearsay is not so bad under such a 
statute. That sort of evidence is only one thing 
that is let in. Might not the commission receive 
even hearsay of hearsay, or take the wildest sort 
of rumor? They did not do that in this case. 
The court found that because the commission 
had not given proper consideration to counter- 
vailing evidence, the finding should be set aside. 
The court thought the commission erred in con- 
cluding from hearsay evidence that ice had 
slipped and left no bruises on decedent’s body, 
because in the court’s opinion it necessarily would 
have left bruises. We do not see, that the 
ruling amounts to much, but we do believe that 
courts too reluctantly yield to statutes in their 
abolition of technical rules. What courts have 
built up, other courts cling to with greater tenac- 
ity than tp anything else. 








ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE COLO- 
RADO BAR ASSOCIATION. 





The Colorado State Bar Association convened 
at Colorado Springs, July 7 and 8, 1916. 

The president’s address was delivered by Mr. 
John D. Fleming, of Boulder. The address 
followed the usual custom of noting statutory 
changes of law and suggestions of needed re- 
form. One statement by Mr. Fleming, how- 
ever, will have more than a commonplace in- 
terest for lawyers in other states. In reference 
to the working of the compensation laws of 
Colorado, he said: “From information obtained 
at the claims department of the industrial com- 
mission, there have been reported to the com- 
mission to this time, roundly one year, about 
11,000 accidents,’ of which about 2,000 have 
resulted in claims for compensation. Of these, 
75 have been contested cases before the indus- 
trial commission, and but two of these cases 





have been appealed to the district court. I 
forbear comment on what seems to be the prac- 
tical utility of these laws, during the first year 
of their operation.” 


The annual address was delivered by Joseph 
H. Beale, of Cambridge, Mass., who spoke on 
“The Diversity of Law.” ‘The principal thought 
of Mr. Beale’s address was the necessity for 
diversity as well as for uniformity, not, how- 
ever, through nationalization of our govern- 
ment or laws, but uniformity through the con- 
sent of state governments. Mr. Beale regards 
it as a mistake to contend that it would be more 
beneficial for the national government to make 
all the laws and thus insure uniformity than 
to permit forty-eight states to legislate dif- 
ferently on the same topic. He particularly 
cited such subjects of legislation as corpora- 
tions and marriage and divorce, where a dif- 
ference in local public opinion could not tol- 
erate a uniform law. 


“Is uniformity of law so desirable?” asks Mr. 
Beale, and then continues: “Napoleon inaug- 
urated the system and Italy, Holland and Spain 
have placed themselves under a code. It is 
entirely possible.in the United States. All that 
needs be done is to abolish all governors and 
all legislatures; in other words, abolish the 
states themselves. There is no other way than 
to nationalize the government. 


“We in the United States are not alone in 
preferring local law making bodies and a va- 
riety of laws. Switzerland and Germany still 
have local legislative institutions. And in many 
instances it is wise to stick to local laws. For 
instance, there is Bukowina. Its government 
was one of locai legislative bodies until Austria- 
Hungary took possession of it and placed it 
under a general code. But the people had been 
observing their own local laws for years, and 
they continued to follow them. They did not 
protest against the code, they simply did not 
go into court under it. They wouldn’t® change 
their own ways. 

“Local laws depend largely upon local condi- 
tions. They can be abolished only by a people 
conforming to the standards of another people. 
If we try to do this we must either suffer great 
inconvenience or do as the Bukowinas did, ig- 
nore the code.” 


It may be interesting to the profession to be 
informed of the action of the association on the 
report of the special committee on reform of 
procedure. The Colorado Bar Association has 
had up at several sessions the proposition sub- 
mitted to all of the state bar associations by 
the national association with respect to confer- 
ring power on the Supreme Courts of our va- 
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rious states to adopt rules of practice. In 
1918, the legislature of Colorado conferred 
power on the Supreme Court of that state to 
adopt rules of practice. The association passed 
the following resolution and sent it to the Su- 
preme Court of Colorado: 


“Resolved, That the supreme court be re- 
quested to appoint a standing rules committee 
consisting of several judges of that court, sev- 
eral judges chosen by them from the district 
and county judges of the state, and _ several 
practicing lawyers whose duty it shall be to 
consider and recommend to the supreme court 
such rules and amendments as they may deem 
proper.” 


There were about one hundred members 


present at the meeting. The following officers ° 


were elected for the ensuing year: President, 
Thomas J. O’Donnell, of Denver; First Vice- 
President, Charles E. Southard, of Greeley; 
Second Vice-President, Fred D. Stanley, of 
Alamosa; Secretary-Treasurer, William H. 
Wadley, of Denver. 








BOOKS RECEIVED. 





The Law of Promoters.—A treatise on the 
Law of Promoters of Private Corporations, 
covering the Rights and _ Liabilities of 
Promoters, and also the Rights and Lia- 
bilities of the Corporation and the Sub- 
scribers for and Purchasers of its Shares, the 
Rights and Liabilities of Persons Selling Prop- 
erty to the Corporation, and the Rights and Lia- 
bilities of all other persons as affected by the 
acts or omissions of the promoters. By Man- 
fred W. Ehrich, of the New York Bar. Price, 
$6.50. Matthew Bender & Company, Albany, 
N. Y., 1916. Review will follow. 





Modern French Legal Philosophy. Vol. VII 
of Modern Legal Philosophy Series. By A. 
Fouille, J. Charmont, L. Duguit and R. 
Demogue. Translated by Mrs. Franklin W. 
Scott and Joseph P. Chamberlain. With an 
editorial preface by Arthur W. Spencer; and 
with Introductions by John B. Winslow, Chief 
Justice of the Supreme Court of Wisconsin, 
and F. P. Walton. Lecturer in the Khedivial 
School of Law, Cairo, Egypt, and formerly 
the Dean of the Faculty of Law, McGill Uni- 
versity. Price, $3.75. Boston. Boston Book 
Company. 1916. Review will follow. 





HUMOR OF THE LAW. 





Nat Browno (who has been discovered on the 
premises by Miss Spinster, revolver in hand)— 
“Lemme go, missus, this time. I'll never come 
here no more.” 

Miss Spinster (calmly)—‘“Stir, and your 
doom is sealed. Society must be protected 
from such as you at all costs.” 

“I’ve a wife and fifteen orphans depending 
on me.” 

“It is useless to argue, fellow.” 

“Are you aware, ma’am, that if you hand me 
over to the perlice, yer evidence won’t be heard 
until you give yer correct age?” 

Miss Spinster (dropping revolver, with a 
horrified scream)—“Go, wretch—miscreant! 
Begone! There is the door!”—St. Louis Star. 





John Wetmore Hinsdale, ex-president of the 
North Carolina Bar Association, tells this inci- 
dent: 

“An Italian applied for naturalization papers. 
He swore allegiance to the United States gov- 
ernment, and answered several questions quite 
satisfactorily. 

“At last the judge asked: 

“Do you belong to any society or organiza- 
tion inimical to the government of the United 
States?’ 

“This was too much for the Italian to under- 
stand, and he was silent. The judge explained 
the meaning and again asked the question. A 
gleam of understanding overspread the face of 
the Italian, and he replied: 

“Yes, judge, I’m a Democrat.’ ”—Chicago 
Journal. 





Detective “Billy” Burns returned the other 
day from a tour through the country in the 
interest of the Bankers’ Association. He was 
profoundly impressed with the merits of west- 
ern Pennsylvania as a place of residence. 

“Nothing like it for a man that’s inclined to 
be a bit low-spirited,” said Mr. Burns. “They 
don’t take any chances with you there at all. 
Why, if you go into a store and ask for a bit 
of clothesline the storekeeper will open a big 
book. 

“‘*What do you want this rope for?’ he agks. 

“*The old woman needs it to hang the wash 
on.’ 

“‘And what’s your name?’ the storekeeper 
asks. 

“*‘Herman Wilhelm Pfeifer.’ 

“‘G’wan,’ says the storekeeper, closing the 
book. ‘You can’t get no rope here without a pre- 
scription.’”—Cincinnati Times-Star. 
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1. Adverse Possession—Prescriptive Title.— 
Instructions, suggesting that legal fraud, as 
distinguished from moral fraud, is sufficient to 
prevent adverse possession from ripening into 
prescriptive title are erroneous.—Wood v. Wil- 
son, Ga., 88 S. E. 980. 


2. Agriculture—Lien.—In absence of compli- 


ance with statutes, farm hand, who contracted 
to work for wages to be paid out of cotton pro- 
duced by his labor, had no lien for wages on the 
cotton.—_Tom Eads & Co. v. Honeycutt, Tex., 185 
S. W. 1030. 

3. Animals—Accident.—Owner of mule, who, 
as automobile was passing, jerked animal, so 
that it backed into car, which was under con- 
trol and well equipped with brakes, its driver 
making all efforts to avoid hurting animal, can- 
not recover for injuries to mule.—Baldwin y. 
Smitherman, N. C., 88 S. E. 854. 

4. Arrest—Fugitive from Justice.—Offense 
committed in one state does not justify arrest 
of perpetrator in another state, except on war- 
rant for arrest as fugitive from justice.—George 
v. Norfolk & W. Ry. Co., W. Va., 88 S. E. 1036. 


5. Arson—Corpus Delicti—Corpus delicti of 
arson may be established by circumstantial evi- 
dence, excluding every other reasonable hypoth- 
esis save that of intentional burning, and re- 
butting presumption that fire was of providen- 
tial or accidental origin.—Hurt v. State, Ga, 
88 S. E. 901. 

6., Attorney and Client—Restoration.—In ac- 
tion against attorneys to recover part of con- 
sideration paid for services in former action, 
rule requiring restoration or offer to restore 
what aggrieved party has received is not ap- 
plicable-——Mann v. Showalter, Ga., 88 S. E. 968. 

7. Bankruptey—Discharge—Though defend- 
ant collected wages after he had assigned them 
and assignment was valid, debt arising against 
him thereby did not fall within exceptions in 
Bankr. Act, § 17, relating to discharge of bank- 





rupt, in absence of fiduciary relation to plain- 
tiff or false pretense in obtaining money.— 
Stovall v. Coker, Ga., 88 S. E. 907. 


8 Banks and Banking—Negligence.—Where 
all the directors of a bank were grossly negli- 
gent during a.-number of years, resulting in the 
banks’ insolvency, the principles of concealed 
fraud and trust relationship applied to pre- 
vent running of limitations against an action 
by the receiver of the bank to recover from 
the directors for losses caused by such negli- 
gence.—Ventress v. Wallace, Miss., 71 So. 636. 


9. Bills and Notes—Descriptio Personae.— 
Where corporate note was indorsed with names 
of persons other than payees, after whose 
names appeared word “majority stockholders,” 
these words were descriptio personarum, not 
altering import of indorsement.— Winnebago 
Nat. Bank of Rockford v. Woodliff, Ga., 88 S. 
E. 973. 

10. Drunkenness of Maker.—In absence of 
evidence that holder of note either caused or 
knew of drunken condition of indorser, testi- 
mony that indorser was intoxicated when he 
signed presented no defense.—Hall v. Lang- 
ford, Ga., 88 S. E. 918. 


11. Presentation for Payment.—Where the 
holder of a note does not present his note for 
payment where payment is tendered, he does 
not thereby forfeit his money, but only the 
cost of collecting it elsewhere.—Moore v. Altom, 
Ala., 71 So. 681. 

12. Brokers—Commission.—If brokers find a 
purchaser, and show the property, and bring 
her in contact with their principal, by reason 
of which the sale is made as a result of their 
services, they are entitled to a commission, 
although they did not actually negotiate the 
sale, and the price received was less than they 
could have accepted.—May v. Avansino, Mo., 
185 S. W. 1178. 

13. Burglary—Breaking and Entering.—Ef- 
fecting entrance into house used as place of 
business by pulling staples holding wire screen 
in window is “breaking” within statute de- 
fining burglary.—Simmons v. State, Ga., 88 S. 
E. 904. ° 


14. Carriers of Goods—Bill of Lading.—Pro- 
visions of bill of lading covering shipment of 
mules touching acceptance by shipper of condi- 
tion of cars and non-liability except for gross 
negligence held void as indirect effort of road 
to contract against liability for negligence.— 
Covington v. Yazoo & M. V. Ry. Co., Miss., 71 
So. $21. 

15.——Conversion.—Wrongful refusal of ex- 
press company to carry out C. O. D. shipment 
contracts will support, in Missouri, action for 
conversion by the consignor.—Rosenberger v. 
Pacific Exp. Co. U. S. S. C., 36 S. Ct. 510. 


16. Carriers of Live Stock—Connecting Car- 
rier.—Where carrier of live stock, on arrival at 
connecting point, repairs cars and _ delivers 
whole shipment to connecting road as quickly 
as person of ordinary prudence, similarly sit- 
uated, would do under same circumstances, it 
is not liable for delay, though cattle were in- 
jured by heating by the stoppage—Ft. Werth 
& D. C. Ry. Co. v. Gatewood, Tex., 185 S. W. 932. 


17. Carriers of Passengers—Alighting Pas- 
senger.—The carrier may assume that an able- 
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bodied male passenger will exercise care re- 
quired for his own safety, and will be able 
to alight safely without assistance from a sta- 
tionary car, the highest step of which is 18 
inches from the ground, the platform, sill and 
steps being dry.—Ft. Worth @@D. C. Ry. Co. v. 
Yantis, Tex., 185 S. W. 969. 

18.——Contributory Negligence.—Passenger 
who attempts to stand on step of fast-moving 
street car, which is wét with rain and falls and 
is injured, cannot recover from railway being 
negligent.—Viator v. New Orleans Ry. & Light 
Co., La., 71 So. 733. 

19. Evidence.—Under evidence that plain- 
tif requested surgeons to amputate his leg 
above the ankle, it was error to exclude offered 
evidence that he had accident insurance netting 
a larger sum for such amputation than for 
one of a portion of the foot, that being per- 
suasive of motive for self-inflicted injury.— 
Reynolds v. Alton, G. & St. L. Traction Co., IIL, 
112 N. E. 668. 


20. Invitation to Board.—Where guard rail 
of street car was up, though pushed up by 
passengers, not by conductor, it was an invita- 
tion to board, and road was liable for in- 
juries sustained in attempting to get on by 
falling of guard rail—Brown y. Ashville Power 
& Light Co., N. C., 88 S. E. 858. 

21. Negligence.—In an action for death of 
passenger, thrown off street car at a curve, 
evidence that curve was constructed in accord- 
ance with good engineering principles, so there 
would be minimum jar, was properly excluded. 
—Halloran v. Boston Elevated St. Ry. Co., Mass., 
112 N. E. 849. 


22. Street Car Conductor.—Where conductor 
of street car on account of other duties could 
not be on car to supervise the getting on and 
off of passengers, it was defect in equipment 
that guard rail was not fastened so that it 
could be raised or lowered only by conductor.— 
He Ashville Power & Light Co., N. C., 88 
Ss. F. > 


23. Chattel Mortgages—Foreclosure.—Where 
tenant of farm to secure advances gave a deed 
of trust on his crops and live stock, and, the 
account not being paid in full, the balance due 
was by agreement paid by his landlord, and the 
security transferred to him, the deed of trust 
was enforceable in the hands of the landlord.— 
Coon v. Patterson, Miss., 71 So. 824. 

24. Priority.—Written leave providing that 
time should run from date in past, executed 
subsequently to bringing on lots of personal 
property which was immediately mortgaged to 
secure balance of price, will not be given. retro- 
active effect to defeat superiority of mortgage 




















lien over lien for rent.—Ruge v. Webb Press 
Co., Fla., 71 So. 627. 
25. Priority—A recorded prior chattel 


mortgage is superior to a lien for automobile 
repairs given by the express terms of Code 1907. 
§ 4785, although the repairs were authorized 
by the owner then and at time of suit in law- 
ful possession of the car: the mortgagee not 
expressly or impliedly authorizing the repairs. 
a Cc. Walden Auto Co. v. Mixon, Ala., 71 So 
26. Commerce—lIntrastate Transaction.—A 
shipment of logs between two points within the 
state without intention of shipping them with- 
out the state, held to be an intrastate shipment, 
though they were reshipped to a point without 
the state where the freight charges were paid 
by the consignee, and hence rates fixed by the 
State Railroad Commission under Code, 1906, §$§ 
4839, 4840, were applicable.—Batesville South- 
western R. Co. v. Mims, Miss., 71 So. 827. 
27.——Switching Crew.—Member of crew 
switching loaded coal cars belonging to a rail- 
toad from a storage track to a coal shed was 





not engaged in interstate commerce within Em- 
ployers’ Liability Act, although coal was to be 
used by locomotives in interstate hauls.—Chi- 
cago, B. & Q. R. Co. v. Harrington, U. S. S. C., 
36 S. Ct. 517. 


28. Constitutional Law—Municipal Corpora- 
tions.—Acts 1913, c. 55, requiring notice to mu- 
nicipalities of injuries received on defective 
streets or sidewalks, within 90 days, as a condi- 
tion to liability, is not invalid under Const., art, 
11, § 8, or Const. U. S. Amend, 14, § 1.—White 
v. City of Nashville, Tenn., 185 S. W. 721. 


29.——-Statutory Construction.—Party cannot 
raise constitutional question by placing incor- 
rect interpretation on law, but constitutionality 
is determined on construction given by court 
having final power to construe it+—Kent v. 
State, Ga., 88 S. E. 913. 


30. Contempt—Misbehavior.—Filing of pleas 
in felony case charging judge with improperly 
influencing grand jury did not constitute “mis- 
behavior” amounting to contempt.—State v. 
Jasper, W. Va., 88 S. E. 1096. 


31. Contraets—Automobile.—In an action to 
recover compensation for repairing an automo- 
bile’s timing gear, outside of the contract for 
putting it in running order, plaintiff could re- 
cover for shaft of gear and also cost of labor, 
expressage, and a telegraph charge, all inciden- 
tal to repairs.—Pope Hartford Motor Car Co. v. 
Farley, Mo., 185 S. W. 732. 


32. Avoidance of.—A contract executed by 
one in reliance upon false representations as to 
its contents is not binding upon the party de- 
ceived if he elects to avoid it, although he could 
read and had an opportunity to read it before 
signing it—Commercial Finance Co. v. Cooper 
Bro., Ala., 71 So. 684. 


33. False Representation.—A false repre- 
sentation as to the circulation of the publica- 
tion in which defendants ordered the printing 
of their advertisement was a material matter, 
made to induce and inducing defendants to en- 
ter into a written contract, and may be shown 
to avoid the contract.—Shallicross Printing & 
Stationery Co. v. Brown, Mo., 185 S. W. 74 


34. Insolvency.—An _ officer and _ general 
manager of an insolvent corporation could not 
use its assets to pay his own claims in full, but 
must present his claim, and, when proven, share 
ratably with its other creditors.—Bastin v. Giv- 
ens’ Adm’x., Ky., 185 S. W. 8365. 

35. Corporations—Participation in Wrong.— 
Where corporation engaged in business of com- 
mission merchant misapplies proceeds of goods 
sold on consignment, its officers who knowingly 
participated in the wrong, are individually lia- 
ble.—Cone v. United Fruit Growers Ass’n, N. 
C., 88 S. E. 860. 

36. Waiver.—The defendant corporation 
did not waive its lien to the amount of a 
dividend paid to a stockholder in accordance 
with an agreement between the stockholder 
and plaintiff, who was pledgee of the stock 
made, knowing that the defendant was assert- 
ing a lien against the stock, although condi- 
tioned on a transfer of the stock to plaintiff 
which defendant’s treasurer did not have au- 
thority to make.—Bank of Searcy v. Merchants’ 
Grocer Co., Ark., 185 S. W. 806. 


37. Damages — Instruction.—Instruction that 
if plaintiff was entitled to recover, he might 
recover for injuries sustained, “then” for lost 
time, “then” for doctor’s bills, and if injuries 
were permanent for decreased capacity to labor, 
was inaccurate as leading to double damages.— 
Western & A. R. Co. v. Smith, Ga., 88 S. E. 983. 

38. Death—Expectancy.—Where the employ- 
er introduced life tables to show the expec- 
tancy of the dependent father and mother of 
the deceased employe, the employe’s adminis- 
trator could introduce them only to show that 
the expectancy of the employe covered that 
of his parents.—Louisville & N. R. Co. v. 
Thomas’ Adm’r, Ky., 185 S. W. 840. 

39. Law of State.—The law of the state 
where the plaintiff’s intestate was killed must 
govern in an action from his wrongful death 
brought by the administrator in Mississippi.— 
Wheeler: v. Southern Ry. Co., Miss., 71 So. 812. 
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40. Deeds—Record.—That a deed is not prop- 
erly attested or probated to authorize its record 
will not prevent it from conveying title as 
against the grantor and his heirs—Munroe v. 
Baldwin, Ga., 88 S. E. 947, 


41. yet ger ny ! Fee.—Where a wife, 
although not entirely free from fault, secured 
a divorce from her husband for cruelty, and the 
husband was a healthy man, 48 years old, suc- 
cessful in business, with a personal estate of 
$5,000 or more, an award of $1,200 permanent 
alimony and $100 attorney’s fees was not ex- 
cessive.—Farrell v. Farrell, Ala. 71 So. 661. 


42. Cruel Treatment.—For an indignity to 
be intolerable, as ground for divorce, it must 
amount to a species of mental cruelty.—Scholl 
v. Scholl, Mo., 185 S. W. 762. 


43. Separation from Bed and Board.—Re- 
ciprocal wrongs or solitary instance of _ ill 
treatment during long cohabitation will not 
warrant judgment of separation from bed and 
board.—Primeaux vy Comeaux, La., 71 So. 845. 

44. Election of Remedies — Inconsistent 
Rights.—Where plaintiff brought detinue to re- 
cover 12 large-sized dump cars and an engine 
for default in payment therefor, and also 10 
small cars which defendant had previously 
bought and had failed to return as agreed in 
connection with the second sale, held that the 
small cars were no part of the consideration for 
the large cars and engine, and that plaintiff 
was not asserting inconsistent rights by suing 
for all of the cars in one action.—Orenstein- 
— Koppel Co. v. Martin, W. Va., 88 S. E. 

64. 


45. Elections—Emblems. — Where a name 
has been properly and legally placed on the 
ballot, an elector may vote for the bearer with- 
out committing himself to the party under 
whose emblem the name appears.—Maggiore v. 
Lochbaum, La., 71 So. 727 


46. Estoppel—Election. — To come _ within 
rule that party who obtains or defeats a judg- 
ment by pleading or representing a thing or 
judgment in one aspect is qateneet from giving 
it another in a suit founded upon the same sub- 
ject-matter, the election pleaded by way of 
estoppel must have been of some avail to the 
party against whom it is pleaded.—Todd v. In- 
terstate Mortgage & Bond Co., Ala., 71 So. 661. 


47. Eminent Domain—Damages. — Damage: 
from raising grade of street above elevation of 
lot, so as materially to impair right of access 
and depreciate market value of property, are 
permanent in their nature.—Clifford v. City of 
Martinsburg, W. Va., 88 S. E. 845. 


48. Freeholder.—Freeholder is not neces- 
sarily disqualified on account of bias from serv- 
ing as juror in expropriation suit because he 
favors building of railroad by plaintiff and 
voted for tax in aid thereof, nor because road 
may in future extend through his land.—Or- 
leans-Kenner Electric Ry. Co. v. Christina, La., 
71 So. 770. 


49.—_Leasehold.—One who acquires a lease- 
hold right in land, against which condemnation 
proceedings have been filed, takes it subject to 
the rights of the condemning parties, and can 
have no compensation for the alleged interest 
in the land.—Smith v. Jeffcoat, Ala.,, 71 So. 717. 


50. False Imprisonment—Unlawful Arrest.— 
Railway agents, though holding positions as 
public conservators of the peace, are under duty 
to abstain from making unlawful arrests of pas- 
sengers.—George v. Norfolk & W. Ry. Co., W. 
Va., 88 S. E. 1036. 

51. Fraudulent Conveyances—Preference.— 
Where pledgor has shipped or is about to ship 
to factor greater proportion of crop than will 
be required to pay for money and supplies ad- 
vanced for its production, this constitutes pref- 
erence which may be set aside at suit of an- 
other creditor.—Swift & Co. v. Bonvillain, La., 
71 So. 849. 

52. Gaming—ZIndictment.—Where indictment 
charged not only keeping of gaming house, but 
erage A permitting persons to come togeth- 
er and play for money at prohibited games in 
house or room occupied by accused, evidence 














of single instance of gaming sustained convic- 
tion.—Bluhakis v. State, Ga. 88 S. E. 911. 


53. Highways—Dedication.—Use by the pub- 
lic as a passage of a railroad right of way for 
the period of three years is not sufficient to 
constitute a dedication of the highway by pre- 
scription.—Crai y. Ft. Worth & D. C. Ry. Co., 
Tex., 185 S. W. 944. 


54.——Improvement.—Paving with concrete 
a highway previously improved by graveling 
its surface is an improvement or reconstruc- 
tion thereof, taxable against the township under 
Act March 8, 1905.—Bettenbrock y. Miller, Ind., 
112 N. E. 771. 


55. Homestead — Abandonment.—A minor 
cannot waive or abandon his rights to a home- 
stead during minor’ty, being under disability.— 
Ex parte Tipton, Ark., 185 S. W. 798. . 


56. Fee Simple Title—-Ownership of land 
in fee simple ‘is not essential to impress the 
estate with the homestead character.—Tanner 
v. Tanner, Miss., 71 So. 749. 


57. Head of Family.—The essentials of a 
business homestead to exempt it from the lien 
of a trust deed of the owner’s property are that 
the owner shall be the head of a family and 
have a.calling or business to which the place 
is adapted and reasonably necessary.—Bowman 
v. Stark, Tex., 185 S. W. 921. 


58. Husband and Wife—Desertion.—Defend- 
ant in wife desertion cannot, on the ground of 
inability, escape criminal liability for failure to 
furnish her clothing, where his father for whom 
he worked would, if asked, have furnished the 
means.—Miller v. State, Ark., 185 S. W. 789. 


59. Indemnity—Moral Duty.—Where a build- 
er out of a sense of moral responsibility re- 
paired a roof which fell, due to latent defects 
in structural steel which he could not discover 
by examination, the seller is not liable to the 
builder; for the builder acted out of a sense of 
duty and without legal liability—Flannery v. 
St. Louis Architectural Iron Co., Mo., 185 S. W. 
760 

60. Indictment and Information—Variance.— 
A crime charged as of one date may be estab- 
lished by proof of its occurrence on another 
date, but the crime proved must antedate the 
charge on which defendant is being tried; other- 
wise there is a fatal variance.—bBrown v. City 
of Tuscaloosa, Ala., 71 So. 672. 

61. Infants—Guardian ad Litem.—Whether a 
guardian ad litem, defending: in partition, signs 
the infant’s name as “by” himself, as guardian 
ad litem, or signs his own name first, as guar- 
dian ad litem “for” the infant, is immaterial.— 
Thompsen v. Buffalo Land & Coal Co., W. Va., 
88 S. E. 1040. 

62. Innkeepers—Gratuitous Bailee.— Where 
guest pays bill and leaves inn, leaving his trunk 
innkeeper becomes merely gratuitous bailee, 
and liable for loss only when occasioned by his 
fraud or gross negligence.—Caro] v. Menteleone, 
La., 71 So. 798, 

63. Insurance—Double Agency.—Agent of fire 
insurance company authorized to contract for 
insurance cannot, without company’s consent, 
become agent of property owner who desires 
insurance, since mutual agency requires con- 
sent of both parties—Manis y. Pruden, Ga., 
88 S. E. 967. 

64. Misrepresentation.— Where tenant dis- 
closed to the insurer that he had only qualified 
ownership, and the adjuster represented to 
him that the policy was void as to the prop- 
erty so owned, and secured a settlement for less 
than the loss, the tenant relying on such rep- 
resentation, the misrepresentation was ‘mater- 
ial and entitled him to rescind the settlement 
and sue for the entire loss.—Hudson v. Glens 
Falls Ins. Co., N. Y., 112 N. E. 728. 


65. Intoxicating Liquors — Evidence. — In 
prosecution for soliciting sale of liquors, there 
is no error in ae testimony of witnesses 
that they had received by mail printed price 
lists of liquors, with order forms and envelopes 
addressed to name of defendant with his tele- 
phone number’ stamped thereon.—Cashin v. 
State, Ga., 88 S. E. 996. 
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66. Prosecution.—One who intentionally 
carries whisky to place of business, and keeps 
it there for any length of time for any pur- 
pose, may be convicted of Keeping liquors on 
hand at his place of business.—Nowell v. State, 
Ga., 88 S. E. 909. 

67. Landlord and Tenant—Damages.—Where 
landlord broke agreement to repair, wife of 
tenant injured by breaking of railing of porch 
cannot recover damages in tort action.—Mc- 
Bride v. Gurney, Mo., 185 S. W. 735. 

68. Eviction.—Where landlord sold land 
and gave bond for title to purchaser, who was 
to have possession at end of year of lease, ven- 
dee could proceed against tenant after end of 
year by warrant to dispossess him on his re- 








fusal to deliver possession.—May v. McDaniel, 
Ga., 88 S. EB. 934. 
69. Repairs.—Though a_ lease_ provided 





that the landlord should not be liable for re- 
pairs in the demised premises, the landlord is 
liable for failure to repair that portion of prem- 
ises retained under his control for benefit of 
all tenants, and so is liable for failure to put 
proper fuse plugs in the building.—Mullins v. 
Nordlow, Mo.,-185 S. W. 825. 

70. Libel and  Slander—Mitigation.—Plain- 
tiff’s fault in bringing on sudden quarrel, dur- 
ing which defendant used slanderous language, 
should be considered in mitigation of damages. 
Philip v. Quenqui, La., 71 So. 800. 

71. Telegraphic Message.—In an _ action 
against a telegraph company where sender of 
message was, by mistake, notified that plaintiff 
was “unknown at the courthouse,” held, that 
there was no “libel.,.—-Western Union Tele- 
graph Co. v. Ragsdale, Miss., 71 So. 818. 

72. Malicious Prosecution—Probable Cause. 
—In an action for malicious prosecution, where 
defendant town marshal was told that a screen 
door had been stolen, that plaintiff had been 
seen with a similar door and a door in plain- 
tiff’s possession was identified as door stolen, 
held that defendant has reasonable cause to 





institute a prosecution.—Gwaltney vv. State, 
Miss., 71 So. 805. 
73. Mandamus — Cancellation. — Mandamus 


does not lie to cancel inscriptions on books of 
recorder of conveyances.—State ex rel. New Or- 
leans Land Co. v. Register of Conveyances, La., 
71 So. 773. 

74. Master and Servant—<Assumption of Risk. 
—Under Federal Employers’ Liability Act. § 2, 
the fellow-servant rule is abrogated, though as- 
sumption of risk is preserved but a servant 
does not assume risk of a fellow servant's negli- 
gence.—Elliott v. Illinois Cent. R. Co., Miss., 
71 So. 741. 

75. Assumption of Risk.—A lineman who 
ascended a pole without direction so to do or 
assurance that it was safe, and was killed by 
contact with a high-power wire, assumed the 
risk.—Koch’s Adm’x v. Louisville Gas & Electric 
Co., Ky., 185 S. W. 817. 

76.——_Assumption of Risk.—The defense of 
assumed risk is not withheld from the master 
by the Employers’ Liability Act, unless the in- 
jury complained of was the result of the failure 
of a master to comply with some requirement 
of a federal statute.—Louisville, H. & St. L. 
Ry. Co. v. Wright, Ky., 185 S. W. 861. 

77.—Course of Employment.—Employe of 
one contractor for part of construction work, 
fatally injured by cave-in while attempting to 
release employe of another contractor from 
earlier cave-in, held injured by “accident aris- 
ing out of and in the course of his employ- 
ment.”—Waters v. William J. Taylor Co., N. Y., 
112 N. E. 727. 

78. Federal Employers’ Liability Act.—In 
an action under the Federal Employers’ Liabil- 
ity Act for death of a brakeman, held, _ that 
proof of the happening of a rear-end collision 
on a dark and foggy night did not, in view of 
the facts and the rules of the defendant com- 
pany, prove that the engineer of the moving 
train was negligent, where the speed was rea- 
sonable and he was keeping a careful lookout.— 
Hull v. Virginian Ry. Co., W. Va., 88 S. E. 1060. 

79. Imputable Negligence.—An automobile 
owner who loans his car and driver to others is 














not liable to their invited guests for injuries 
caused by the negligence of the driver, unless 
Such owner undertook to provide such persons 
with transportation.—Kennedy v. R. & L. Co., 
Mass., 112 N. E. 872. 

80. Negligence.—Where car was not prop- 
erly secured and it ran down incline, inflicting 
injuries from which brakeman died, failure of 
railroad company to secure car was negligence, 
regardless of what set it in motion.—San An- 
tonio, U. & G. R. Co. v. Galbreath, Tex., 185 S. 
W. 901. 

-81.——Subcontractor.—In an action for  in- 
juries by servant of a subcontractor against 
general building contractor for injuries re- 
ceived because of a defective plant furnished 
by general contractor at subcontractor’s risk, 
whether duty of inspecting plant rested on sub- 
contractor and servant or on general contractor 
held for jury.—Vogh v. F. C. Geer Co., N. C., 88 
S. E. 874. 

82. Workmen's Compensation Act.—In view 
of Workman’s Compensation Law, § 10, and the 
purpose of the act, held, that compensation 
might be granted a workman whose eye was in- 
jured by a fellow servant, as the result of more 
or less friendly skylarking.—In re Heitz, N. Y., 
112 N. E. 750. 

83. Workmen’s Compensation Law.—Where 
employe of drug manufacturer was injured while 
building a shelf to be used in the business, he 
or his dependents are not barred from recov- 
ering, under the Workmen’s Compensation Law, 
because his immediate employment was not that 
of manufacturing drugs, a hazardous employ- 
ment.—In re Larsen, N. Y., 112 N. E. 725 

84. Workmen’s Compensation Law.—Under 
Workmen’s Compensation Law, § 2, group 27, 
and section 3, subd. 7, a brewery employe on 
injury is entitled to compensation as engaged ir 
hazardous occupation, if the injury is an acci- 
dental one arising out of his employment.—In 
re Heitz, N. Y., 112 N. E. 7650. 

85. Wrongful Discharge.—An employer 
sued for wrongful discharge can reduce recov- 
ery by showing that the servant obtained other 
employment, or might have done so, but can- 
not use fact to defeat servant’s cause of action. 
—People’s Shoe Co. v. Skally, Ala., 71 So. 719. 

86. Mortgages}—Foreclosure.—The purchaser 
at a mortgage foreclosure sale acquires no in- 
terest in the title, which during redemption 
period remains in mortgagor, but acquires alter- 
native right to receive redemption money and, 
if no redemption is made within 15 months, the 
right to a sheriff’s deed.—Sutherland vy. Long, 
Ill, 112 N. E. 660. 

87. Power of Sale.—Where, on’ sale under 
power in deed to secure debt infected with se- 
cret usury, purchaser has no knowledge of usury 
and owner refuses to surrender possession, pur- 
chaser can maintain action to recover amount 
paid to grantee in security deed.—Strickland v. 
Wilson, Ga., 88 S. E. 921 

88. Municipal Corporation — Governmental 
Function.—Where plaintiff was injured by col- 
lapse of shed over sidewalk, weakened by the 
falling of bricks when wall was pulled down 
by order of proper city officers, city could not 
escape liability on ground plaintiff was in- 
jured by exercise of governmental function.— 
Gatewood v. City of Frankfort, Ky., 185 S. W. 




















89. Respondeat Superior.—Plaintiff held 
not entitled to recover for death caused by an 
uninsulated wire, with which decedent came in 
contact in moving building across alley, where 
city did not give permission to move building.— 
pee Imeyr v: City of Fitzgerald, Ga, 88 S. E. 





90.——-Street Improvement.—Where one part 
of a street needs to be more solid than another, 
the city council] has authority to adopt specifi- 
cations for — work to such need, though 
the material in that part is more expensive 
than in the other part.—City of Shreveport v. 
Chatwin, La., 71 So. 791. 

91. Negligence—Federal Employer's Liabil- 
ity Acts—Under the Federal Employers’ Liabil- 
ity ,Act contributory negligence of an employe 
diminishes the damages in proportion to his 
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negligence as compared with the combined negli- 
gence of himself and the employer.—Louisville 
& N. R. Co. v. Thomas’ Adm’r, Ky., 185 S. W. 
840. 

92. Pleadings.—In an action for damages 
for the burning of plaintiff's residence caused 
by a fire in the defendant’s house due to defec- 
tive chimney, the count alleging that plaintiff's 
house was burned as a result of defendant’s 
negligence, without showing any duty owed 
by defendant to plaintiff, was  insufficient.— 
Tarrance v. Chapman, Ala., 71 So. 707. 


93. Principal and Surety—Strict Construction. 
—Surety company cannot invoke rule of strict 
construction, where owner and building con- 
tractor have dispensed with provision of con- 
tract and agreed verbally, instead of in writing 
to alter building contract.—Victoria Lumber 
Co. v. Wells, La., 71 So. 781. 


94. Railroads—cContributory Negligence. — 
Although the age of the child may be impor- 
tant in determining his contributory negli- 
gence, or the railroad company’s duty after dis- 
covering him, the company is, in general, no 
more bound to keep its premises safe for chil- 
dren who are trespassers or bare licensees, not 
invited or enticed by it, than it is to keep them 
safe for adults—Yazoo & M. V. R. Co. v. Smith, 
Miss., 71 So, 752. 

95._——Crossing.—Presence of watchman at 
railroad crossing and his failure to give warn- 
ing does not relieve one desiring to cross from 
exercise of care, but circumstances may be con- 
sidered in determining what precautions a pru- 
dent person would have exercised.—New York. 
Cc. & St. L. R. Co. v. Shields, Ind., 112 N. E. 762. 

96. Licensee.—One using a crossing at a 
street which had been discontinued, held, in 
view of the use by pedestrians, to be a favored 
licensee entitled to the same care to which 
persons crossing at a regular crossing were 
entitled.—Illinois Cent. R. Co. v. Dillon, Miss.. 
71 So. 809. 

97. Trespasser.—Persons loitering upon a 
railroad right of way and walking across it at 
other places than the necessary crossings nec- 
essarily impose upon the railroad an added bur- 
den to keep a lookout for them.—Craig v. Ft. 
Worth & D. C. Ry. Co., Tex., 185 S. W. 944. 

98. Reeeivers—<Actions.—Remedy of creditor 
of dairy company against latter’s receiver for 
breach of trust agreement with plaintiff and 
other creditors by applying moneys received 
from sale of dairy company’s property to ad- 
ministration of its estate as receiver, held to be 
in the receivership proceedings, and not by in- 
— suit.—Vette v. Mills, Mo., 185 S. W. 
735. 

99. Release—Reservation.—Plaintiff, having 
sued on several claims, does not by accepting 
payment of one with express reservation of 
rights in suit waive right to prosecute suit on 
remaining claims.—Reynolds v. Board of Com’r; 
of Orleans Levee Dist., La., 71 So. 787. 

100. Robbery—Instruction.—Where defend- 
ant, charged with robbery, claimed that he had 
obtained money from prosecutor by belt trick, 
instruction that defendants say they “flim- 
flammed” prosecutor out of it is not error.— 
Nelms v. State, Ga., 88 S. E. 917. ; 

101. Sales—Delivery.—Delivery of goods tc 
the buyer under a contract to buy after inspec- 
tion or opportunity to inspect passes title and 
makes the contract an executed one.—Showalter 
v. Chambers, W. Va., 88 S. E. 1072. 

102. Specific Performance — Instructions. — 
Where parties stipulated. that, if plaintiff did 
not surrender bond for title, note for price had 
been paid, but, if she did surrender bond for 
title, that was settlement, instruction that, if 
plaintiff surrendered voluntarily bond for title. 
that would end her claims, was not erroneous. 
—Woodward v. Fuller, Ga., 88 S. E. 974. 

103. Pleading.—A petition alleging a con- 
tract for the sale of a saloon and restaurant 
at a fixed price, a part payment of the price, ag- 
agreement for subsequent payments, and a re- 
pudiation of the contract by the defendant, and 
requesting an accounting did not state a case 
entitling plaintiff to specific ee 
curek v. Matychowiak, Mo., 185 S. . 740. 

















104. Statutes—Construction. — Contemporan- 
eous, uniform, and long-continued construction 
placed upon the charter provisions of a railroad 
relating to taxation by the state’s public officials 
would have great weight with the court in the 
construction of such provisions.—People v. Illi- 
nois Cent. R. Co., Ill., 112 N. E. 700. 


105. Sunday—Contract.—Contract executed on 
Sunday is not illegal, unless made in prosecu- 
tion of ordinary business or calling of party. who 
assumes obligation.—Hall v. Langford, Ga., 88 
Ss. E 


106. Taxation—Tax Sale—An _ error of 25 
cents in favor of the owner, in the computation 
of interest at the tax sale, and an error of 5 
cents against the right of the owner in the de- 
termination of her interest following the sale 
of the unredeemed land, did not operate to make 
either the sale or the tax deed void.—Welch 
v. Haley, Mass., 112 N. E. 860. 

107. Telegraphs and Telephones—Punitive 
Damages.—In an action against a_ telegraph 
company, where it appeared that the mistakes 
were not made by willful or gross negligence. 
but in good faith, punitive damages were not 
recoverable.—Western Union Telegraph Co. v 
Ragsdale, Miss., 71 So. 818. 

108. Tenancy in Common—Waste.—A coten- 
ant’s deed to a stranger, purporting to convey 
the whole estate, will not, within the limitation 
period, destroy the cotenancy or affect the right 
of the ousted cotenant to recover for waste 
committed thereon.—Hardman v. Brown, W. Va. 
88 S. E. 1016. 

109. Trade Unions—Damages.—Where an in- 
corporated union affirmed relator’s expulsion by 
a local unincorporated society, the union is not 
though relator be reinstated by mandamus, lia- 
ble in damages, unless the affirmance was the 
result of fraud or bad faith.—People ex rel. Sol- 
omon v. Brotherhood of Painters, Decorators 
= Paper Hangers of America, N, Y., 112 N. E 
(og. 

110. Trusts—Passive Trust.—Where the trust 
created by a deed has become passive and the 
statute has executed the use, the trustee is not a 
mecessary party to a suit to reinvest the land 
upon the uses declared by the deed.—Lee v. 
Oates, N. C., 88 S. E. 889. 

111. Usury—Void Deed.—Where one _ loaned 
money at usurious interest to be used in pur- 
chase at sheriff’s sale and borrower executed 
deed on land purchased as security, the deed is 
void, and lender on reduction of note to judg- 
ment is not entitled to special lien on land.— 
Lockwood v. Farmers’ & Merchants’ Bank of 
Byromville, Ga., 88 S. E. 944. 

112. Wills—Defeasible Fee.—tTestator’s will 
devising land to heirs of brother, providing 
that at their death it should go to their legal 
heirs, and, if any of them should die without 
issue, his share should go to the other heirs 
of the brother, created a defeasible fee in every 


heirx—Dockery’s Ex’rs v. Dockery, Ky., 185 S 
W. 849 
113. Life Estate.—Will construed, and held 





that a general devise of realty, coupled with 
power to sell for devisee’s use, conveyed only a 
life estate; the fee being vested in the residuary 
legatee’s claim, subject to such life estate and 
limited power of conveyance.—Bookover v. Bran- 
yan, Ind., 112 N. E. 769. 

114. Probate.—Due execution of will being 
shown by attesting witness, fact that will is 
written on several pages of tablet, and that wit- 
nesses did not see pages other than that on 
which testatrix signed, is not ground for refus- 
ing probate.—Owen v. Groves, Ga., 88 S. E. 964 

115. Witnesses—Compctency.—A witness is 
not incompetent because of religious belief, o1 
lack of it; test aang his apparent understand- 
ing of nature and obligation of oath and legal 
consequences following its violation.—Gantz v. 
State, Ga., 88 S. E. 993. 

116. Competency.—In action for injuries 
testimony of physician as to whether plaintiff 
was intoxicated when witness came to hospital 
to treat him was properly excluded, where doc- 
tor became possessed of information through 
professional employment.—New York, C. & St. 
L. R. Co. y. Shields, Ind., 112 N. E. 762. 
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